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applicable law, apply to any appro-
priate United States district court for
an order requiring compliance with the
subpoena. A party’s right to seek court
enforcement of a subpoena shall not in
any manner limit the sanctions that
may be imposed by the administrative
law judge against a party who fails to
produce subpoenaed documents.

[56 FR 38028, Aug. 9, 1991, as amended at 61
FR 20335, May 6, 1996]

§19.26 Document subpoenas to non-
parties.

(a) General rules. (1) Any party may
apply to the administrative law judge
for the issuance of a document dis-
covery subpoena addressed to any per-
son who is not a party to the pro-
ceeding. The application must contain
a proposed document subpoena and a
brief statement showing the general
relevance and reasonableness of the
scope of documents sought. The sub-
poenaing party shall specify a reason-
able time, place, and manner for mak-
ing production in response to the docu-
ment subpoena.

(2) A party shall only apply for a doc-
ument subpoena under this section
within the time period during which
such party could serve a discovery re-
quest under §19.24(d). The party obtain-
ing the document subpoena is respon-
sible for serving it on the subpoenaed
person and for serving copies on all
parties. Document subpoenas may be
served in any state, territory, or pos-
session of the United States, the Dis-
trict of Columbia, or as otherwise pro-
vided by law.

(3) The administrative law judge
shall promptly issue any document
subpoena requested pursuant to this
section. If the administrative law judge
determines that the application does
not set forth a valid basis for the
issuance of the subpoena, or that any
of its terms are unreasonable, oppres-
sive, excessive in scope, or unduly bur-
densome, he or she may refuse to issue
the subpoena or may issue it in a modi-
fied form upon such conditions as may
be consistent with the Uniform Rules.

(b) Motion to quash or modify. (1) Any
person to whom a document subpoena
is directed may file a motion to quash
or modify such subpoena, accompanied
by a statement of the basis for quash-
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ing or modifying the subpoena. The
movant shall serve the motion on all
parties, and any party may respond to
such motion within ten days of service
of the motion.

(2) Any motion to quash or modify a
document subpoena must be filed on
the same basis, including the assertion
of privilege, upon which a party could
object to a discovery request under
§19.25(d), and during the same time
limits during which such an objection
could be filed.

(c¢) Enforcing document subpoenas. If a
subpoenaed person fails to comply with
any subpoena issued pursuant to this
section or any order of the administra-
tive law judge which directs compli-
ance with all or any portion of a docu-
ment subpoena, the subpoenaing party
or any other aggrieved party may, to
the extent authorized by applicable
law, apply to an appropriate United
States district court for an order re-
quiring compliance with so much of the
document subpoena as the administra-
tive law judge has not quashed or
modified. A party’s right to seek court
enforcement of a document subpoena
shall in no way limit the sanctions
that may be imposed by the adminis-
trative law judge on a party who in-
duces a failure to comply with sub-
poenas issued under this section.

§19.27 Deposition of witness unavail-
able for hearing.

(a) General rules. (1) If a witness will
not be available for the hearing, a
party desiring to preserve that witness’
testimony for the record may apply in
accordance with the procedures set
forth in paragraph (a)(2) of this section,
to the administrative law judge for the
issuance of a subpoena, including a
subpoena duces tecum, requiring the
attendance of the witness at a deposi-
tion. The administrative law judge
may issue a deposition subpoena under
this section upon showing that:

(i) The witness will be unable to at-
tend or may be prevented from attend-
ing the hearing because of age, sick-
ness or infirmity, or will otherwise be
unavailable;

(ii) The witness’ unavailability was
not procured or caused by the sub-
poenaing party;
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(iii) The testimony is reasonably ex-
pected to be material; and

(iv) Taking the deposition will not
result in any undue burden to any
other party and will not cause undue
delay of the proceeding.

(2) The application must contain a
proposed deposition subpoena and a
brief statement of the reasons for the
issuance of the subpoena. The subpoena
must name the witness whose deposi-
tion is to be taken and specify the time
and place for taking the deposition. A
deposition subpoena may require the
witness to be deposed at any place
within the country in which that wit-
ness resides or has a regular place of
employment or such other convenient
place as the administrative law judge
shall fix.

(3) Any requested subpoena that sets
forth a valid basis for its issuance must
be promptly issued, unless the adminis-
trative law judge on his or her own mo-
tion, requires a written response or re-
quires attendance at a conference con-
cerning whether the requested sub-
poena should be issued.

(4) The party obtaining a deposition
subpoena is responsible for serving it
on the witness and for serving copies
on all parties. Unless the administra-
tive law judge orders otherwise, no dep-
osition under this section shall be
taken on fewer than ten days’ notice to
the witness and all parties. Deposition
subpoenas may be served in any state,
territory, possession of the United
States, or the District of Columbia, on
any person or company doing business
in any state, territory, possession of
the United States, or the District of
Columbia, or as otherwise permitted by
law.

(b) Objections to deposition subpoenas.
(1) The witness and any party who has
not had an opportunity to oppose a
deposition subpoena issued under this
section may file a motion with the ad-
ministrative law judge to quash or
modify the subpoena prior to the time
for compliance specified in the sub-
poena, but not more than ten days
after service of the subpoena.

(2) A statement of the basis for the
motion to quash or modify a subpoena
issued under this section must accom-
pany the motion. The motion must be
served on all parties.
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(c) Procedure upon deposition. (1) Each
witness testifying pursuant to a deposi-
tion subpoena must be duly sworn, and
each party shall have the right to ex-
amine the witness. Objections to ques-
tions or documents must be in short
form, stating the grounds for the objec-
tion. Failure to object to questions or
documents is not deemed a waiver ex-
cept where the ground for the objection
might have been avoided if the objec-
tion had been timely presented. All
questions, answers, and objections
must be recorded.

(2) Any party may move before the
administrative law judge for an order
compelling the witness to answer any
questions the witness has refused to
answer or submit any evidence the wit-
ness has refused to submit during the
deposition.

(3) The deposition must be subscribed
by the witness, unless the parties and
the witness, by stipulation, have
waived the signing, or the witness is
ill, cannot be found, or has refused to
sign. If the deposition is not subscribed
by the witness, the court reporter tak-
ing the deposition shall certify that
the transcript is a true and complete
transcript of the deposition.

(d) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any
order of the administrative law judge
which directs compliance with all or
any portion of a deposition subpoena
under paragraph (b) or (c)(3) of this sec-
tion, the subpoenaing party or other
aggrieved party may, to the extent au-
thorized by applicable law, apply to an
appropriate United States district
court for an order requiring compliance
with the portions of the subpoena that
the administrative law judge has or-
dered enforced. A party’s right to seek
court enforcement of a deposition sub-
poena in no way limits the sanctions
that may be imposed by the adminis-
trative law judge on a party who fails
to comply with, or procures a failure to
comply with, a subpoena issued under
this section.

§19.28 Interlocutory review.

(a) General rule. The Comptroller may
review a ruling of the administrative
law judge prior to the certification of
the record to the Comptroller only in
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